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SUMMARY 


The Countryside Commission is proposing a package of improvements to the administration 
of rights of way, to secure efficient and effective long term management of the network. We 
believe that the package will deliver benefits to everyone with an interest in rights of way: 
including users, farmers and landowners, rights of way managers, and the taxpayer. 


England’s 169,000km rights of way network is a unique asset. It is the single most important 
means for the public to gain access to and enjoy the countryside. It serves the whole of the 
countryside, offering opportunities for walking, riding and cycling. It serves the whole of the 
population, and is free of charge at the point of use. It provides links between town and 
country. It is a significant tourism asset, providing a basis for the walking and other outdoor 
activities which form part of Britain’s growing appeal to overseas visitors. 


Rights of way administration is complex. Highway authorities have made considerable 
progress in response to the challenge of meeting the National Targets for Rights of Way.’ The 
physical condition of the network is now better than for many years. However, the drive to 
bring rights of way into good order needs to be sustained, despite continuous pressure on 
funding for local and central Government. Not only must we continue to improve the 
network, but we must secure it for the long term. The current administration of rights of way 
has many strengths, not least the widespread perception that it is essentially fair. But the 
process of considering and determining proposals for change can be expensive and 
adversarial. Progress towards getting the legal record (the ‘definitive map’) up to date is slow 
in many places. We need ways of improving and recording rights of way that are fair, 
effective and affordable, so that they are not a drain on resources that might otherwise be used 
to maintain and improve rights of way on the ground. We believe that the time is now right 
to take a searching look at rights of way administration, to see whether there are ways of 
securing more efficient and effective long term management of the network. 


We are sending this document to our national rights of way partners and inviting their views. 
We will be asking them to focus on the package as a whole, rather than on individual 
proposals in isolation. We will be inviting the main national organisations representing users, 
landowners and rights of way managers to discuss it directly with us. It will also be available 
to a wider audience through our website (www.countryside.gov.uk). We will consider all the 
advice we receive and, if necessary, we will modify our proposals. Then, early in 1999, we 
will recommend to Government a package of reforms which, taken together, will: 


a. make it easier to achieve a more extensive and more useful network for all 
users, by creating a framework for the resolution of differences over rights of way as 
amicably and efficiently as possible; 


b. make the job of highway authorities achievable, at a realistic level of 
resources, by reducing the cost and complexity of nghts of way management; and 
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| The National Target for Rights of Way, established by the Countryside Commission in 1987 
and endorsed by successive Governments, requires all rights of way to be legally defined, 
properly maintained and well publicised. 
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c; make the record of the existence and status of rights of way more universally 
accurate, and readily available at reasonable cost. 
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SECTION 1 INTRODUCTION: RIGHTS OF WAY IN THE ENGLISH 
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The importance of the rights of way network 


I. When the Countryside Commission developed its Enjoying the countryside policies 
in 1987, it recognised the rights of way network as the single most important means by which 
the public can gain access to and enjoy the countryside. Our 1994 condition survey found 
that there were approximately 169,000 km of rights of way in England. This comprised 
132,000 km (78%) of footpaths, 29,000 km (17%) of bridleways, and 3,000 km (2%) of 
byways; the remaining 5,000 km (3%) were Roads Used as Public Paths (RUPPs), not yet 
reclassified. 


Z. This network serves the whole countryside and urban fringe, and provides vital links 
between town and country. It is an asset available to, and used by, the whole of society, being 
free at the point of use. It is also an important economic asset, providing excellent value for 
relatively modest public investment. For example, in 1996 a third of all leisure visits to the 
countryside were for walking; people made 400 million walking trips for leisure, divided 
about equally between those under and over two miles. Walking, horse riding and cycling are 
increasingly recognised as an important part of a healthy lifestyle. 


S. Rights of way are essential for walking, riding (and driving horse drawn vehicles) 
and cycling. They are free from the dangers of traffic, relatively rich in wildlife, and full of 
interest. Our rights of way network is unique in the world; it is both an important part of our 
heritage and an important tourism asset. Walking is the most popular outdoor holiday activity 
and has been recognised by the British Tourist Authority as part of the growing appeal of 
Britain amongst overseas visitors. 


The state of the network and the National Target 


4. Rights of way evolved as a utilitarian network: as a way for people to make essential 
journeys - between home, work, town and church, for example - in days when most travel 
was on foot or horseback and many more people worked on the land. As road transport took 
over, other rights of way fell into disuse and neglect. During the post-war period, the powers 
and duties of highway authorities in respect of rights of way were extended and clarified by a 
series of Acts of Parliament between 1949 and 1990. By the 1960s, the importance of rights 
of way as a countryside recreation and tourism asset had become recognised. Despite this, 
only limited progress was made towards improved rights of way management until, in 1987, 
the Commission launched the National Target for Rights of Way and challenged every 
English highway authority to meet it by 2000. 


an The National Target has been endorsed by successive Governments. It requires all 
rights of way to be: 


° legally defined, ie properly recorded on the definitive map; 
° properly maintained, ie easy to find, follow and use on the ground; and 
° well publicised. 
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6. Since 1987, the Commission has geared its own rights of way programme to help 
highway authorities achieve the National Target. We have: 


a. undertaken national condition surveys in 1988 and 1994; 


b. launched and supported the Parish Paths Partnership (P3), as an approach to 
getting local communities involved in the management of their local rights of way; 


c. launched and promoted Milestones, as a comprehensive business planning 
approach to meeting the National Target; 


d. invested significant grant aid in rights of way work, rising from £1.14m in 
90/91 to over £3m in each of the last four financial years; 


e. published information for the general public on rights of way (eg Out in the 
Country [CCP 186]; A Guide to Definitive Map Procedures [CCP 265]; and A 
Guide to Procedures for Public Path Orders [CCP 449]),; and 


f. helped to secure the passing of the Rights of Way Act 1990, which clarified 
responsibilities in respect of ploughing and cropping, and published guidance to both 
farmers and highway authorities on that Act. 


7. Our April 1998 position statement Rights of Way: Looking beyond 2000 emphasised 
the importance we continue to place on the National Target, and identified the main issues of 
funding, good practice and legislative change which need to be addressed in order for the 
target to be met. Our current rights of way programme includes work on each of those issues. 


Securing efficient and effective long term management of the rights of way network 


8. Despite the considerable progress which has been made since 1987, there are still 
many problems associated with rights of way management. The legacy of past neglect and 
piecemeal legislation is a management framework which is expensive and time consuming - 
for users and landowners, as well as highway authorities - and which is perceived to generate 
conflict and uncertainty. Although the physical condition of the rights of way network is now 
better than it has been for many years, these improvements have not yet been secured for the 
long term. The condition of the network is likely to deteriorate again in the future unless a 
viable long term management system is now put in place. One of the obstacles to a viable 
overall system is the legal record, which is still far from up to date and on which progress is 
generally slow. We need a system of recording and changing rights of way that highway 
authorities can operate effectively and at reasonable cost, without it being a disproportionate 
drain on the resources they need to allocate to maintaining rights of way on the ground. 


9. Our proposals address those issues. Their overall aim is to secure efficient and 
effective long term management of the rights of way network, for the benefit of everyone. 
Taking a ten year view, they set out the objectives the Commission believes need to be met 
within that period in order to achieve the overall aim. Many of our proposals are in outline 
only at this stage, and will need to be developed in discussion with our rights of way partners. 
But the starting point is to seek broad agreement, through negotiation, that a package along 
the lines that we have set out will deliver net benefit for all interests by: 
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‘a. ~ *- reducing the future cost and complexity of nghts of way management, 

D: defining an achievable job for highway authorities at a realistic level of 
resourcing; 

c. providing a more extensive and more useful network for all users; 

d. reducing the scope for conflict between rights of way use and land 
management; 

e. reducing uncertainty for all; 

ie making the existence and status of rights of way more readily and accurately 


available to all, at reasonable cost; and 


g. providing a framework within which all parties can resolve their nghts of way 
differences as amicably as possible. 


Our audience 


10: The main purpose of our proposals is to advise the Government and highway 
authorities on the action they need to take to secure efficient and effective long term 
management of the nghts of way network. 


11. We now wish to test and refine our proposals by discussing them with a range of 
national organisations. This includes groups such as the Ramblers' Association, the British 
Horse Society and the Cyclists' Touring Club, who represent the users of rights of way; the 
Country Landowners’ Association and National Farmers' Union, who represent the owners 
and managers of land over which rights of way pass; and the Local Government Association, 
the CSS (formerly the County Surveyors’ Society) and the Institute of Public Rights of Way 
Officers, who represent highway authorities and their nghts of way staff. We will also make 
our proposals available to other bodies, and to the interested general public, through our 
website (www.countryside. gov.uk). 


12, Finally, we envisage that these proposals will also provide the context for the nghts 
of way programmes of the Commission and its successor agency over the next decade. 
Rights of way are a core element of the Commission's business. Our statutory duties, which 
will pass to the successor agency, include making the English countryside more accessible for 
public enjoyment. Rights of way are a vital part of this. 
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Objectives for the next 10 years 


13. There are a number of objectives the Commission believes must be met if we are to 
secure efficient and effective long term management of the rights of way network. We have 
identified these objectives in the light of our rights of way work over the last 11 years, 
including a programme of support and advice to highway authorities, research contracts and 
experimental programmes, consultation exercises, and our continuing discussions with our 
rights of way partners. 


14. Our objectives, and the actions needed to achieve them, are described in more detail 
in Section 3 below. In summary, however, the objectives which we commend to the 
Government and highway authorities for securing effective rights of way management are as 
follows: 


Objective 1: Meeting and subsequently sustaining the National Target throughout 
England. 


Objective 2: Providing a more extensive network, particularly for riding and 
cycling. 


Objective 3: Making the legal processes for recording and changing rights of way 
quicker, cheaper, less bureaucratic and less adversarial. 


Objective 4: Improving the mapping of rights of way, the quality of the legal 
record, and the availability of information to the public. 


Objective 5: Dealing with the current mismatch between the rights of way duties of 
highway authorities and the resources allocated for rights of way 
Management. 


Objective 6: Considering the need for more effective sanctions to encourage 
underperforming highway authorities to carry out their statutory 
duties. 


Objective 7: Establishing rights of way as part of a sustainable transport network, 
and integrating their management with that of minor roads, to the 


benefit of all users. 


Objective 8: Promoting a more effective approach to managing vehicular use of 
rights of way. 


Objective 9: Understanding the demand for, and use of, rights of way 


Objective 10: Making rights of way management more self-sufficient and increasing 
its cost-effectiveness. 


Sul 


Guiding principles 


The Commission believes that the achievement of these objectives will need to be 


underpinned by the following guiding principles: 


a. The function of rights of way management should remain with highway 
authorities, and should be more closely linked with the management of minor 
roads and cycle routes, as part of an integrated transport policy. 


We have considered the possibility of calling for alternative arrangements, including 
transferring responsibility to the leisure departments of local authorities, or to a 
completely separate statutory agency. We have concluded that the best arrangement 
remains to leave the responsibility with highway authorities, the clinching argument 
being the need for increased integration - both between the management of rights of 
way and of minor roads, and between the policies and programmes for recreational 
and utilitarian travel. 


b. The rights of way network needs to change and evolve, to meet current needs 
and opportunities. Any such changes should result in no net reduction in the 
extent or quality of rights of way available to the public. 


We believe that management of the rights of way network needs to look forward 
rather than back. Our existing network evolved to meet historical needs and patterns 
of behaviour, and the network must continue to do so in the future. A tangible 
commitment - eg in relevant codes of practice - by the Government to “no net 
reduction in extent or quality’ should ensure that users are able to enter with 
confidence into negotiations about changes to the local network. The Commission 
will need to advise the Government on how the principle of “no net reduction in 
extent or quality” should be assessed in practice. It will be important to apply this 
principle at parish level, as well as at highway authority and national level. 


c. Rights of way users and landowners, and the organisations which represent 
them, will need to play their part in streamlining rights of way administration, by 
consulting, negotiating and, where possible, resolving more of their differences 
themselves at local level. 


There are many occasions on which users and landowners do work with each other, 
and with local bodies like the parish council, to resolve their problems. We think, 
however, that this should become standard practice, and that highway authorities 


should only need to get involved in resolving differences when negotiations have 
failed. 


d. The Commission's role should be to help create the circumstances in which 
highway authorities can carry out their rights of way duties fully and effectively. 
But it should not be our job to subsidise highway authorities’ statutory duties. 


Rights of way is one of the core programmes within the recreation and access 
element of our remit. We plan to take a strong and continuing interest in the 


management and enhancement of the network, but as a facilitator and arbiter, not as a 
subsidiser of statutory functions. 
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SECTION 3 ACHIEVING THE OBJECTIVES: AN ACTION PLAN 

Objective 1: Meeting and _ subsequently sustaining the National Target 
throughout England 

16. Meeting the National Target - ie getting rid of existing maintenance backlogs and 


bringing definitive maps up to date - is an essential first step towards effective long term 
management. Meeting the target may not be easy, but it is possible and highway authorities 
should pursue it with vigour and determination. They will need to set their own target dates 
for different elements of this work, to replace the global target date of 2000 which we 
recognise cannot now be met by many highway authorities. Once individual highway 
authorities have met the target, they need to plan effectively to sustain it, rather than relaxing 
their effort and allowing backlogs to build up once again. Several of the other 
recommendations set out in this paper will make both meeting and subsequently sustaining 
the target easier. 


We New money is needed on a one-off basis to enable the National Target to be met in 

full within a reasonable timescale (Recommendation 1.1). We have already advised the 
Secretary of State of the need for £150m over five years for this purpose, although that is 
based on an unavoidably crude estimate prepared for us by consultants in 1996, and some of 
the other measures recommended in this paper would help to reduce the cost anyway. The 
new money that is needed could come from central Government, or from local authorities’ 
existing highways budgets, or a combination of the two. Highway authorities blame the 
inadequacy of Government grants for the lack of funding going into rights of way. The 
Government argues that rights of way are covered by the grants it provides for highways, but 
it is opposed to ring fencing part of this for rights of way. However, it is clear that the 
majority of highway authorities need to spend more money on rights of way over the next five 
years or So, in order to meet the National Target. We need an effective way forward on this 
issue. 


18. All highway authorities - including the new unitary highway authorities - need to 
adopt a rigorous business planning approach, ie Milestones or its equivalent 
(Recommendation 1.2). This approach should identify realistic and achievable target dates 
for each element of the work, and the resources needed to meet them. It should underpin 
annual programmes of work, with clear priorities and targets, against which highway 
authorities account publicly each year as part of rolling the programme forward. If 
insufficient resources are available immediately, it should also identify how existing 
resources can be spent to best effect and what can - and cannot - be achieved with them. 


19. The Commission should establish a practical working definition of “meeting the 
National Target” (Recommendation 1.3). We need to ensure that the National Target is 
achievable in practice, rather than being a theoretical concept. The Commission should take 
the lead in developing criteria against which highway authorities’ claims to have met the 
target can be assessed on a pragmatic and consistent basis. These criteria will need to be 
agreed with the organisations representing users, landowners and rights of way managers, as 
well as with the Department of the Environment, Transport and the Regions (DETR). 


20. The Commission should also put in place a mechanism for the accreditation of 
highway authorities meeting the National Target (Recommendation 1.4). This mechanism 
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should be based on the criteria referred to at para 19 above, and should include provision for 
withdrawing accreditation from highway authorities who fail to sustain the target in the 
future. It will need to be endorsed by both user and landowner groups. Again, the 
Commission should take the lead here, but such a mechanism might also involve the Rights 
of Way Review Committee (RWRC), which brings together all the interested parties. 


rae Once highway authorities have met the National Target, they need to draw up 
costed strategies for sustaining it (Recommendation 1.5). These strategies should identify 
and cost the tasks that need to be carried out annually, including maintenance, enforcement 
and updating the definitive map. They should also identify and cost a rolling programme of 
pre-emptive maintenance, covering longer term tasks like replacement and refurbishment of 
bridges. Such an approach should enable the true annual cost of managing the existing 
network to be estimated much more accurately. 


Objective 2: Providing a more extensive network, particularly for riding and 
cycling 
a2, The growing demand for countryside recreation, combined with the new sustainable 


transport imperative, means that positive steps need to be taken to extend the network. 


Highway authorities already have creation powers; they need to use them regularly and 
effectively. 


23, Highway authorities should have a duty to identify opportunities and priorities for 
extending the network (Recommendation 2.1). This is relevant for all users, but particularly 


important for riders and cyclists, given the current fragmentation of the recorded bridleway 
network. 


24. All highway authorities should identify proposals for a better network of 
bridleways and cycle tracks where there is a demonstrable need. They should make 
proposals, against agreed criteria, by 2000, and implement them by 2005 
(Recommendation 2.2). Recommendation 4.1 below calls for cycle tracks to be defined as 
part of the rights of way network. In some areas, the development - with Commission 
support - of Greenways will help to improve the network of bridleways and cycle tracks, but 
it will be important for all highway authorities to carry out their own needs assessment as a 
basis for their creation programmes. The Commission should take the lead in developing the 
criteria for assessing needs, and in reviewing whether current arrangements for rights of way 
creation - including the payment of compensation - are adequate and appropriate in all cases. 


25. Highway authorities should make the “hidden network” of unclassified roads fully 
available for public use (Recommendation 2.3). A research contract, carried out for the 
Commission in 1996, showed that there is an estimated 10,000-15,000 km of unsealed 
unclassified roads in England. These are essentially carriageways, but they are not managed 
as part of the modern roads network. They are not currently recorded on either road maps or 
definitive maps of rights of way, and are not therefore readily accessible to recreational users. 
However, they represent a tremendous potential resource, especially to riders, cyclists and 
drivers of horse-drawn vehicles. Two issues to be addressed in making this network properly 
available for public use are the fact that the vast majority of unclassified roads carry vehicular 


iil 


Gee 


rights, and the fears some highway authorities have about a potentially huge additional 
maintenance burden. These issues are addressed further under Objective 8 below. 


Objective 3: Making the legal processes for recording and changing rights of way 
quicker, cheaper, less bureaucratic and less adversarial 


26: This is a particularly difficult area, in that most people would support the objective, 
but it has proved almost impossible to achieve consensus on any specific proposal. Past 
experience has shown that when new legislation is introduced, opposition to specific 
proposals often results in compromises and inconsistencies. The Commission believes that 
the time is now right to make progress by means of a negotiated package of changes to 
the rights of way legislation. Such a package could offer net benefit to all interests (ie users, 
farmers and landowners, and rights of way managers), as well as helping greatly towards the 
aim of improving the long term effectiveness of rights of way management. 


27: The recommendations which follow in respect of Objective 3 should therefore be 
taken together as the Commission's advice on the main elements which we think should 
comprise a negotiated package of legislation to improve the processes for recording and 
changing rights of way. We will, of course, be happy to do whatever we can to facilitate the 
necessary negotiations, which will need to involve representatives of users, landowners and 
managers. 


Definitive map modifications 


28. This is a very time consuming and controversial area of work. In our view, it is the 
most significant element of highway authorities’ rights of way duties with which many 
authorities have little prospect of coping effectively under the present system. However, in 
circumstances where highway authorities make limited use of their creation powers, it is an 
important means of adding rights of way to the legal record. In addition, we fully recognise 
that many legal rights of way are either under-recorded or not recorded at all on the definitive 
map. On the other hand, landowners understandably deplore the continuing doubt and 
uncertainty about where rights of way exist over their land, and would like to see definitive 
maps becoming truly definitive, with no scope for further additions other than through new 
creations, dedications or diversions. 


29. We believe that the Government should work towards “closing” definitive maps to 
further amendment based on historical evidence, and that it should take the legal powers 
now to enable it to do so. (Recommendation 3.1). We believe that the process of recording 
currently unrecorded historic rights remains important, but should now be time limited. 
However, before “closing” the definitive map to further modifications based on historical 
evidence in any particular highway authority area, the Government should ensure that: 


. existing definitive maps have been brought up to date (ie backlogs cleared) and 
there has been a further opportunity after that - ie a “notice period” - to record 
any other historical rights for which sufficient evidence is available; and 

° there is a workable and affordable mechanism - which is used regularly and 
effectively by highway authorities - to secure new creations where these are 
necessary or desirable in the public interest. 
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We envisage that, under these arrangements, “‘closure” of the definitive map to modifications 
based on historical evidence will take place at different times in different areas, but we 
recommend that the process should be completed in all areas within the next ten years. 
However, it should be a firm precondition for “closure” that additional funding should be 
available for the process of recording existing rights during the period leading up to closure. 


30. In the meantime, researching modification claims is a complex and time consuming 
business, and we need to reduce the burden on highway authorities of this aspect of their 
work. 


31. The Commission should prepare, and the Government adopt, a code of practice 
covering the process to be gone through in researching modification claims based on 
historical evidence (Recommendation 3.2). The code should specify the main sources to be 
examined, and it should then be for the applicants for such orders - and any potential 
objectors to them - to carry out this research in the first instance. Once this research had been 
completed, the highway authority's duty would be to assess the balance of probabilities in the 
light of the evidence which had been found, and to make or refuse an order accordingly. It 
would no longer need to do the research itself. 


Changes to the network 


32. One of the biggest rights of way issues for farmers and landowners is the difficulty 
they perceive in getting rights of way across their land diverted, for reasons of cost, delay, and 
opposition by users (although, in fact, monitoring has shown that the majority of diversion 
applications are unopposed). User groups, on the other hand, fear that the cumulative effect 
of the diversions sought by farmers and landowners would make the network as a whole far 
less useful, and would therefore be against the public interest. Currently, highway authorities 
have a permissive power, rather than a statutory duty, to make public path orders - although a 
recent judgement has cast some doubt on this. 


33. The Commission believes that it must be made straightforward for farmers and 
landowners to secure diversions which do not adversely affect the public interest, particularly 
when the existing line of the path interferes with the running of their business. At the same 
time, users must be protected against diversions which, either individually or collectively, do 
adversely affect the public interest. 


34. Farmers and landowners should be able to secure quicker decisions on proposals 
for diversions to rights of way (Recommendation 3.3). Highway authorities should therefore 
have a duty to consider and process diversion applications within a specified timescale, 
provided that the application conforms with an agreed code of practice (see para 35 below). 
Highway authorities should be able to recover their costs from the applicant, on the basis of a 
standard fee. 


a5: The Commission should prepare, and the Government adopt, a code of practice 
covering diversion applications and objections to them (Recommendation 3.4). This code 
should require the applicant to consult with the parish council and local user groups prior to 
submitting an application. It should also require the application to be considered and 
described in the wider context of the local rights of way network. It should preclude, for 
example, the mass or incremental diversion of cross-field paths to field edges. It should also 
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require objections to be properly made, in that they should address relevant and specific 
issues covered in the code. The code should be underpinned throughout by the principle of 
no net reduction in the extent or quality of rights of way available to the public. 


Resolution of objections 


36. The present system for resolving objections to both definitive map orders and public 
path orders is time consuming and adversarial in nature, and results in too many essentially 
local cases going to the Secretary of State for determination. The Commission wishes to 
explore ways of converting the system to one based on consultation, negotiation and 
arbitration, with local cases being determined at local level, subject to necessary safeguards. 


Cre Applications for definitive map orders, as well as public path orders, should be 
prepared in accordance with codes of practice, which provide for consultation and 
negotiation at an early stage (Recommendation 3.5). Public inquiries or other formal appeal 
systems should be the last resort, not a substitute for consultation or negotiation. We will 
need to consider what sort of statutory or advisory framework is needed to ensure that the 
necessary local consultation and negotiation takes place before an application is formalised. 


38. In the case of both definitive map orders and public path orders, the informal 
consultation and negotiation stage should be followed by a formal application and 
consultation period. Full powers to determine applications - and, in doing so, to take 
account of any unresolved objections to them - should be placed with the relevant highway 
authority (Recommendation 3.6). There is a fundamental difference between definitive map 
orders and public path orders, the former being a legal process based on the assessment of 
evidence, and the latter an administrative process requiring the highway authority to exercise 
its judgement against specified criteria. We believe that the approach we recommend would 
be valid for both types of order. Such an approach would shift the main focus for resolving 
objections and disputes from the confirmation of orders by the Secretary of State (as in the 
present system) to the determination of applications by the highway authority. The first task 
of the highway authority should be to try to resolve any outstanding objections or disputes 
about fact, having first dismissed any irrelevant objections. A mediation service might help 
here, and this is something the Commission should test. Applications with outstanding 
objections or disputes, which cannot be resolved, should be determined by the relevant 
highway authority, within a specified period. In practice, a significant number of 
“applications” may be initiated by the highway authority, rather than an external applicant. 
We believe that the above procedure should also apply to those cases. Our proposals to 
codify these processes, including both informal and then formal consultation procedures, and 
to provide a right of review (see below), should be sufficient to counter any fears about the 
highway authority being seen as judge and jury in its own cases. 


39: In the case of both definitive map orders and public path orders any aggrieved 
person should be entitled to apply to the Secretary of State - or to an independent third 
party acting on his delegated authority - for a review of the decision. Such a review should 
be binding on the highway authority. (Recommendation 3.7). Both the applicant and any 
objector to the original application should have such a right and the decision whether to 
review such cases would rest with the Secretary of State or appointed person. Such a system 
should facilitate legitimate appeals, where there are reasonable grounds for believing the 
highway authority may have erred, but should avoid unfounded or frivolous appeals on either 
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side. We believe that the present system of public inquiries in rights of way cases, run by the 
Planning Inspectorate on behalf of the Secretary of State, needs to be reviewed. There is a 
perception among user groups and members of the public that: 


a. the present system is unduly adversarial and expensive; 

b. the process lacks transparency; 

Ci; the administrative arrangements are often not user-friendly; 

d. some Inspectors lack sufficient expertise or training in what is a complex area 
of law; and 

c; there is not enough consistency in the outcome of inquiries. 


A review of the inquiry system should address all the above issues. However, we think the 
process might best operate - at least in some circumstances - in a way more akin to binding 
arbitration than a quasi-judicial inquiry, and we will wish to explore further the legal 
implications of this. The approach we advocate here is not dependent on the Secretary of 
State delegating his role to a third party. However, if he wished to do so, it might be an 
appropriate task for a statutory agency, such as the Countryside Commission (and its 
successor) or local decision takers akin to rights of way magistrates. Such an approach would 
have the benefit of allowing more specialised staff to be appointed and trained, and thus 
reaching more consistent decisions in line with the policy set by the Secretary of State or 
countryside agency. 


Objective 4: Improving the mapping of rights of way, the quality of the legal 
record, and the availability of information to the public. 


40, There are three issues here. Firstly, there is a gap between maps of roads and 
definitive maps of rights of way, which results in certain linear access rights - such as 
unsealed unclassified roads and designated cycle tracks - not being shown on either. 
Secondly, the legal record of rights of way is shown on definitive maps, which are maintained 
by individual highway authorities at different scales and to different standards, and are often 
not particularly user-friendly. Thirdly, information to the public on rights of way - and other 
access opportunities - is essentially limited to Ordnance Survey (OS) maps, highway authority 
leaflets, and privately produced literature. 


41. Definitive maps should record all permanent linear access rights, other than 
tarred roads which are shown on road maps (Recommendation 4.1 ). They would thus 
include within the broad definition of rights of way both unsealed unclassified roads and 
designated cycle tracks (see also Recommendation 8.1 at para 63 below). 


42. Lhe duty of holding and keeping up to date the legal record of rights of way should 
be transferred to a central agency, which would have a duty to make information available 
to highway authorities and others (Recommendation 4.2). Changes to the map would still 
be made in accordance with modification orders made by the relevant highway authority, and 
all highway authorities would have a statutory duty to provide basic information to a defined 


iS 


standard. In the longer term, as technology continues to develop and the Internet and remote 
GIS become more widely used, highway authorities might be able to input amendments 
digitally into a national database, which would be held and maintained by the central agency. 


43. Highway authorities should explore, with the central agency, OS and others, how 
best to make information on rights of way and other access opportunities available on the 
Internet, as well as through printed maps (Recommendation 4.3). In practice, the OS’s 
1:25,000 scale maps - Outdoor Leisure and Explorer series - are likely to be the main source 
of rights of way information for the general public, and it is important that these should be as 
closely aligned as possible to the up to date definitive map. Growing use of the Internet 
offers an important opportunity for highway authorities wishing to promote local paths and 
circular routes to reach a much wider audience than printed information such as leaflets can 
on their own. Highway authorities should consider how best to take advantage of this 
opportunity, within the terms of copyright provisions and service agreements. 


44. All local - ie parish and town - councils should provide information on the local 
rights of way network and other local access opportunities by such means as village 
information boards, literature and local events (Recommendation 4.4). In many parts of the 
country, use of the rights of way network is predominantly by local people. The Parish Paths 
Partnership has shown how effective the provision of local information can be in encouraging 
greater interest in, and use of, the local nights of way network. 


Objective 5: Dealing with the current mismatch between the rights of way duties 
of highway authorities and the resources allocated for rights of way 
management 

45. Whatever changes are made to the legal and administrative systems for managing 


rights of way, it will be essential to ensure that there is a good match between the nghts of 
way duties of highway authorities and the resources allocated to those duties. This is not so 
at the moment. We therefore need a dual approach, both to streamline as far as is reasonably 
possible HAs' rights of way duties, and to ensure that those duties are accurately costed and 
adequately resourced. 


Duties 


46. RUPPs should be reclassified by statute, as either bridleways or byways, rather 
than requiring highway authorities to research and reclassify them individually. 
(Recommendation 5.1). Highway authorities should be relieved of tasks which require them 
to undertake extensive research. Definitive map modifications are dealt with above (under 
Objective 3), but there is also a need to relieve highway authorities of the task of reclassifying 
RUPPs. The issue of whether RUPPs should be statutorily reclassified as bridleways or 
byways is discussed further at para 63 below. 


47. A public path order made by the highway authority and the consequential 
definitive map modification orders should be integrated into a single composite order 
(Recommendation 5.2). Currently, highway authorities have to follow a dual process for 
creations, diversions and extinguishments. This involves making a public path order to bring 
about the change, followed by a legal event order to modify the definitive map. This should 
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be simplified, allowing the highway authority to make a single order to do both jobs where 
this is feasible. Legal event orders will still be needed in those circumstances where the 
highway authority is not the order making authority for the legal event in question - the 
typical circumstance being where local planning authorities or the Secretary of State make 
path orders in accordance with planning legislation - but there is also a strong case for 
minimising the number of occasions on which an authority other than the highway authority 
can make such an order. 


48. Good rights of way management, including compliance with the law, should form 
part of good farming and forestry practice, with appropriate penalties for those who break 
the law. (Recommendation 5.3). This requirement should be incorporated into any codes, 
standards or duty of care that apply to the farming and forestry industries. Farmers who break 
the law on rights of way can, of course, already be prosecuted through the Courts. But this 
has not proved a sufficient deterrent, because of highway authorities’ lack of consistency and 
determination in taking enforcement action, and also because of the perceived difficulty in 
securing convictions and the relatively low level of fines in cases where convictions have 
been secured. Equally, there are those who criticise the payment of European grants under 
the Common Agricultural Policy (eg arable area compensation) in respect of crops that are 
planted in direct contravention of the law. 


49, The Commission proposes to explore with MAFF and the European Commission 
whether a commensurate withdrawal of subsidy from farmers who break the law on rights of 
way would be feasible. Such a measure could be implemented by the Government as a matter 
of policy, through conditions attached to relevant grants, and could complement existing legal 
provisions. This, together with Recommendation 5.6 at para 54 below, should strengthen the 
incentive for farmers and landowners to comply with the law on rights of way. It should also 
help reduce the burden on highway authorities of enforcing the law against those who do not. 


Resources 


50. We have discussed above (para 17 and Recommendation 1.1) the need for additional 
funding on a one-off basis, to enable the National Target to be met in full. However, there is 
also a longer term issue about securing the resources needed to sustain and enhance the 
network, once the National Target has been met. 


Sl Highway authorities need to allocate enough of their budgets to the rights of way 
function to carry out their duties fully and effectively (Recommendation 5.4). The 
Commission will work with highway authorities and their representative bodies, and also 
with the Audit Commission, to provide advice on the broad level of long term funding needed 
to sustain and enhance the network. 


a2 Physical maintenance of the network, required on an annual basis, is a major and 
expensive task. The Commission has shown through its experiments how working with 
parish and local groups (as in the Parish Paths Partnership), and using local farmers as 
contractors (as in the Wayfinder experiment) can offer more efficient ways of undertaking 
necessary management work on a regular basis. It could be a requirement of the costed 
Strategies for sustaining the National Target, referred to at para 21 above, for highway 
authorities to adopt both these ways of working where they are practicable. 
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53: All highway authorities should ensure that they maximise efficiency and value for 
money by working through parish and local groups (Recommendation 5.5). The 
Commission has just completed an evaluation of the Parish Paths Partnership. Our 
consultants have concluded that it is an extremely effective way of both managing the local 
network and generating interest and commitment among local people. In most cases, it also 
offers significantly better value for money than direct labour or central contracting. 


54. All highway authorities should ensure that they maximise efficiency and value for 
money by using local farmers as contractors (Recommendation 5. 6). As well as getting 
necessary maintenance work done more cost-effectively, this should also help to encourage a 
more positive attitude to rights of way among some farmers and, in consequence, should help 
to reduce the enforcement burden on highway authorities. The Commission will explore, and 
advise the Government, whether and how payments to farmers for maintaining rights of way 
across their land might be made through agri-environment schemes - ie out of funds allocated 
for the environmental management of agricultural land. 


Objective 6: Considering the need for more effective sanctions to encourage 
underperforming highway authorities to carry out their statutory 
duties 

aD: Many of the recommendations in this paper, and many aspects of the Commission's 


current rights of way programme, are aimed at helping and encouraging highway authorities 
to carry out their rights of way duties effectively. However, it is important to have in place 
effective “last resort” measures to use in the case of persistently underperforming highway 
authorities. In practice, there are few effective sanctions available to members of the public 
(users or landowners) who do not receive a satisfactory service. Because of many highway 
authorities’ current and long-standing backlogs, particularly of definitive map work, even the 
DETR has little effective action open to it, short of the exceptional step of seeking a High 
Court order of mandamus against a particular hi ghway authority. 


56. The Government should make statutory provision to provide effective redress for 
members of the public in individual cases (Recommendation 6.1 ). Once they have tried the 
normal direct approaches to highway authority officers and members, seeking action on a 
particular rights of way issue, the first resort for members of the public who are not satisfied 
with the service their highway authority is providing should be through an administrative 
procedure, such as a complaint to the Local Ombudsman. In order to be fully effective, such 
a procedure would need to be based on a system of transparent and clearly understood targets 
and service standards, and public accountability for the achievement of those targets and 
standards. The Commission will explore the scope for developing more effective procedures 
of this sort, and will advise the Government accordingly. 


De The Secretary of State should, where necessary, intervene - or instruct a statutory 
agency such as the Countryside Commission and its successor to intervene - in the case of 
persistently underperforming highway authorities (Recommendation 6.2). Such 
intervention should be based on powers to take over the running of the rights of way function 
for a period, and to appropriate the necessary funds from the authority's central government 
grant in order to do so. 
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Objective 7: Establishing rights of way as part of a sustainable transport 
network, and integrating their management with that of minor 
roads, to the benefit of all users 


58. Current policy on sustainable transport will tend to break down the existing 
distinctions between roads (managed almost exclusively for motor traffic) and rights of way 
(managed for recreational use on foot, cycle or horseback). Initiatives such as Quiet Roads 
and Greenways are examples of this. We also need to move away from the increasingly 
artificial distinction between utilitarian and recreational travel, because: 


° recreation is a major contributor to the national and rural economies; and 


° the same mix of minor roads, rights of way and cycleways will increasingly 
serve all types of travel. 


59. The DETR should encourage package bids for “Local Journeys” within future 
Transport Policies and Programmes (TPP) rounds and, subsequently, within highway 
authorities’ proposed new Local Transport Plans (Recommendation 7.1 ). These packages 
would adopt and promote two important principles. Firstly, they would help to integrate 
rights of way with the local road network, promoting combinations of both networks for 
particular journeys. This would also help to reduce car dependence and promote a sense of 
community. Secondly, they would provide the context for traffic management and traffic 
calming on certain roads, in order to reduce the dominance of motor vehicles. 


60. Highway authorities and local planning authorities should work together to 
maximise the potential of rights of way in planning for Journeys between home, work, 
school and local services, as well as recreational travel (Recommendation 7.2). In 
considering access and transport issues in development plan policies and planning 
applications, local planning authorities should take full account of the potential of the rights 
of way network, with its advantages of safety and amenity. 


Objective 8: Promoting a more effective approach to managing vehicular use of 
rights of way 


61. There is a group of rights of way - currently Byways Open to All Traffic (BOATs) 
and some Roads Used as Public Paths (RUPPs) but, under our proposals, unclassified roads 
would be added to this group - which carry vehicular rights, as well as rights for walkers, 
riders and cyclists. The fact that these paths are open to recreational vehicular use causes 
concer and controversy in some quarters. Any proposals dealing with this group of paths 
therefore need to address that issue. Our proposals are based on the following principles: 


a. These routes are an important resource, and should be fully available to 
walkers, riders (and drivers of horse-drawn vehicles) and cyclists. Any promotion of 
their recreational use should focus on these uses. 


b. Low-key motorised recreational use of such routes (by trail bikes and 4WD 
vehicles) is an established form of countryside recreation, which should be 
accommodated as long as it is compatible with other recreational uses and is 
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sustainable in terms of route management. Highway authorities (highway authorities) 
should have the duty - and the necessary powers - to restrict unsustainable or 
incompatible use. Existing Traffic Regulation Order (TRO) powers should be 
enhanced to give highway authorities the necessary degree of flexibility in this area. 


C. If motorised recreational use of off-road routes grows quickly over the next 
decade, and becomes a widespread problem, the question of more widespread 
restrictions or withdrawal of rights will need to be considered. For the moment, 
however, as there is no evidence that a widespread problem exists, highway 
authorities should be encouraged to respond in a measured, proportionate way, 
treating each situation on its merits rather than imposing blanket restrictions. 


d. The organisations which represent motorised recreational users (LARA and its 
constituent members) should be encouraged to work with highway authorities to 
demonstrate that such use can be managed sustainably. The Hierarchy of Trail Routes 
Initiative in the Lake District National Park offers a model for this. 


62. This approach is entirely compatible with the Government’s recent decision that 
there is no case for a general ban on the recreational use of motor vehicles on byways, and the 
Making the Best of Byways guidance published by the DETR. In taking forward this 
approach, it is important to deal effectively with issues of sustainable management - both 
management of use, and physical management of the way itself. 


63. All unsealed unclassified roads and BOATs (byways open to all traffic) should be 
reclassified, by statute, as Byways (Recommendation 8.1). Byways would carry a nght of 
use by all categories of user, including vehicles, but they would be managed to bridleway (or 
other agreed) standards - ie primarily for the benefit and use of walkers, riders and cyclists. 
There would be a presumption that they should not be tarmacked at public expense - and 
possibly not at all. As well as dealing with unsealed unclassified roads, this would also solve 
a problem with the status of BOATs, which are defined by their current pattern of use, as well 
as the rights that exist over them. We believe this is confusing and unsatisfactory. In future, 
all rights of way should be defined by a combination of the nghts which exist over them and 
the management objectives applied to them. On this basis, we believe that there may also be 
a good case for reclassifying all remaining RUPPs, by statute, as byways rather than 
bridleways (see Recommendation 5.1 at para 46 above). 


64. We note that recommendations along these lines were made by a Byways Working 
Party, reporting to the RWRC, in 1992. The report of that working party provides detailed and 
helpful background to our current recommendation. 


Objective 9: Understanding the demand for, and use of, rights of way 


65. We are already working with the CSS (the former County Surveyors' Society) to put 
in place arrangements for highway authorities to monitor the condition of the network, the 
state of the definitive map, and the level of resources allocated to rights of way management. 
But too little attention has been given so far to monitoring the use of the network and the 
demand for additional nghts of way. We have proposed earlier in this document (at para 24 
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above) that highway authorities should carry out needs assessments as a basis for programmes 
of bridleway and cycle track creation. 


66. The Commission should explore, through a research contract, the cost and 
feasibility of monitoring the usage of the rights of way network (Recommendation 9.1). 
Although this might be a very complex and expensive undertaking, it is highly desirable that 
we obtain firm evidence about the importance of rights of way to people who use the 
countryside for recreation, and a reliable method of assessing the need for new rights of way. 


67. Research of this sort should, if possible, also assess how much difference “local 
ownership” - in the sense of local involvement in the management of the network, through 
mechanisms like the Parish Paths Partnership - makes to levels of use and demand. 


68. A rather different aspect of the use of rights of way is that of accessibility. Crossing 
points are a particular issue, from stiles and bridlegates to the arrangements for rights of way 
to cross busy roads. 


69. The Commission should prepare, and the Government adopt, a code of practice on 
crossing points (Recommendation 9.2). The code should be supported by good practice 
guidance on issues such as design. For footpaths, in particular, the code should be based on 
the principle of “least restrictive option” for crossing points, in order to maximise 
accessibility for disabled, elderly and less agile people. This would mean, for example, that a 
defined gap would be the default option, with a suitably wide and easy to operate gate as 
second choice, and a (well designed) stile only as a last resort, where it was required for 
specified reasons. Such a measure would be in keeping with the spirit of the Disability 
Discrimination Act. It would apply to new crossing points in the first instance, and to 
existing ones as they came up for renewal or refurbishment. 


Objective 10: Making rights of way management more self-sufficient and 
increasing its cost-effectiveness 


70. The Commission's role is to identify the need for, and to facilitate, change. Our grant 
aid is currently helping highway authorities to develop and implement their Milestones 
strategies, in order to achieve the National Target. This includes putting in place the 
necessary staffing structures and adopting more effective ways of working. However, it is 
clearly not our job to subsidise highway authorities’ statutory duties, and we must not allow 
highway authorities to become dependent on Commission grant aid. 


TA: Recommendation 1.5 (at para 21 above) addresses the need for highway authorities 
to draw up costed strategies to sustain the National Target. The Commission's role will be to 
ensure that highway authorities are able to allocate the necessary resources to implement 
those strategies. 


Te In the short term - say the next five years or so - the Commission should continue 
to support highway authorities in their development and implementation of Milestones 
strategies (Recommendation 10.1). This can only be fully effective, however, if new money 
is made available on a one-off basis, as discussed at para 17 above, to help meet the target. In 
the longer term, the Commission's grant programme will be used mainly to support 
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non-statutory work, such as the creation of new bridleways and other routes. We envisage 
that, by that time, our total grant expenditure on rights of way will be about half the current 
level, ie approximately £1.5m per year. 


ee We will work to bring about the changes we have called for in these proposals 
(Recommendation 10.2). We will promote to the Government the recommendations set out 
above. Those recommendations will also provide the context for the Commission's own 
rights of way programmes over the next decade. We will review progress, and our future role 
in rights of way, again in 2004/05. 


ZL 


